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DECI.SI ON

CUNNI NGHAM  Menber: This case is before the Public
Enpl oynent Rel ati ons Board (PERB or Board) on exceptions filed
by the Inperial Teachers Association, CTA/NEA (Association)
and exceptions filed by the Inperial Unified School District
(District) to a proposed decision of a PERB admi nistrative |aw
judge (ALJ). The ALJ found the District violated Educati onal

Enpl oynent Rel ations Act (EERA or Act) section 3543.5(b) and (c)?

'EERA is codified at Governnment Code section 3540 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Government Code. EERA section 3543.5(b) and (c) states:

It shall be unlawful for a public school
enpl oyer to:

(b) Deny to enployee organi zations rights
guaranteed to them by this chapter.



by unilaterally increasing the instructional mnutes at Frank M
Wight Internediate School (Frank Wight) in the 1988-89 schoo
year for certificated bargaining unit enployees. Specifically,
the ALJ determned the unilateral action taken by the District
altered a consistent past practice of setting the instructional
day at the internediate school level. This schedul e change was
found to significantly affect the nunber of hours worked by unit
enpl oyees. The ALJ propoéed, as a renedy, a return to the
instructional schedule in existence before the District's action.
However, nonetary damages were not included in the ALJ's proposed
remedy. |

The Board, after review of the entire recbrd, I ncl udi ng
the exceptions filed by both parties, reverses the ALJ's
determ nation that the D strict violated EERA section 3543.5(b)
and (c) by unilaterally increasing instructional mnutes in the
1988-89 school year.

EACIS

Frank Wight and Inperial H gh School (Ilnperial) occupy
the same site, and the two schools share various facilities and
staff. Seven certificated staff nenbers perform services at both
schools. Students fromthe tw schools ride the sane buses to
~and from school .
In the 1985-86, 1986-87 and 1987-88 school years, Frank

Wi ght teachers performed a class schedule containing 335

(c) Refuse or fail to neet and negotiate in
good faith with an exclusive representative.
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instructional mnutes divided into six peri ods, conprised of
60- 55-55-55-55-55 mnutes. During the 1986-87 and 1987-88 schoo
years, Inperial teachers worked a schedule of 350 instructiona
m nutes, divided into six periods, conprised of 60-58-58-58-58-58
mnutes. In the 1988-89 school year, the District changed the
instructional day at Frank Wight to contain the sanme nunber
of mnutes as the schedule at Inperial, specifically by adding
three mnutes to periods two through six, for a total of fifteen
additional instructional mnutes per day. The workday of seven
hours and twenty m nutes remai ned unchanged. The additi onal
instructional mnutes were taken from periods before and after
cl asses during which the teachers had previously been required
to be present but were not engaged in actual student instruction.
In the hearing on this matter, seven w tnesses were called
by the Association. Six teacher wtnesses testified regarding
the effects of the schedul e change.
The first witness, Joanne R Holtz (Holtz), stated that,
as a result of the change, she had to nmake adjustnments for the
additional three mnutes per period to keep students worKking;
that the tinme for neeting with students during the school day
was decreased; and, although the contractual workday remained the
sanme, she had to work before and after the workday nore than she
had had to in earlier years. Holtz did not keep records of this
increased outside work time. Holtz also stated 1988-89 was not
a typical year, due to her maternity |leave for a portion of the

school year, but did not elaborate as to what effect this |eave



had on her work.?
Carol Keltz (Keltz) testified she frequently stayed unti
4 p.m and sonetinmes 5 to 6 p.m in 1988-89, and that she spent

nore preparation tine after the workday in 1988-89, as conpared

to 1987-88. She explained the cause of this extra work tinme to
be the increased nunber of |anguage arts courses which she taught
in 1988-89, because such courses carry a correspondi ng increase
in paperwork, as well as the elimnation of sone of her avail able
preparation tinme before and after class. Keltz also stated the
effects of the schedule change included difficulty in keeping
students working and less tine to neet with students after class,
especially those students who ride the school bus. As she uses
pre-prepared |l esson plans, Keltz was not required to prepare
additional materials for the |onger periods.

John Deagle's testinony was essentially the sanme as Keltz's.
He nentioned specifically the difficulty of keeping students
wor ki ng, greater disciplinary problens, and less tine to neet
with students after class, but was vague regardi ng whet her the
schedul e change required nore outside work in 1988-89.

Rut h Ann Baughman (Baughnman) stated she was aware that

additional effort was necessary to fill the |onger periods.

The District's exception to the ALJ's characterization
of Holtz's testinony is well-taken. The ALJ stated Holtz found
it necessary to conduct conferences on her own tinme, beyond the
regul ar workday, as a result of the change. However, the record

reflects that Holtz's statenment was, "If | wanted to extend ny
day, and use, basically, ny owmntinme to do that, yes, | could
meet with students.”™ No actual neetings with students are

referenced by this statenent.



However, Baughman could not specifically state she devoted nore
time outside her workday involved in preparation in 1988-89 than
she had expended in 1987-88.

Judith Ann Greeno stated she spent nore tine in preparation
outsi de the workday in 1988-89. She stated this was because,

"I had a lot nore--a lot nore to do, | couldn't keep up."

Thomas Rails (Rails) first stated that, due to the change,
he either had to arrive at school earlier or take materials hone
in order to conplete his duties, but subsequently admtted that
hi s anmount of preparation varied daily. He further said he
gave up his duty-free lunch quite a bit nore in 1988-89 to neet
individually with students. Rails admtted that, in 1988-89,
he gave up his preparation period to teach an extra class for
increased pay. He also admtted he kept no records regarding
t he anount of increased outside tinme expended in 1988-809.

DI SCUSS| ON

In its exceptions, the District argues generally that the
ALJ inproperly found a violation of EERA based on the unil ateral
schedul e change. The District also contends the ALJ nade
numerous inaccurate factual findings, as well as incorrect
| egal conclusions. These exceptions are discussed bel ow

Because the Act is designed to foster the negotiation
process, PERB has determ ned that an unfair practice, in t he
formof a unilateral change in established policy, occurs when
a change is affected in the understandi ng between the parties,

whet her such understanding is evidenced by a collective



bar gai ni ng agreenent or past practice. ( LN ni on
. Hgh School District (1982) PERB Decision No. 196, p. 8.)
Such a change in established policy, by definition, nust have
a generalized effect or continuing inpact upon the terns and
conditions of enploynent of bargaining unit menbers.® (ld.. at
p. 9.)
In Mbdesto G ty_Schools _and _H gh_School District (1985) PERB

Deci sion No. 541, the Board determned that, for purposes of an
unfair practice charge, a consistent past practice on a district-
wi de basis is of relevant concern. Here, the District ar gues
there was no districtw de past practice regarding instructional
m nutes and, on this basis, this case nust be dismssed. The
Association in turn points to the schedul e which had been in
pl ace for the three previous school years at Frank Wight. In
his analysis, the ALJ correctly noted that any conparison under
t he Mbdesto rule nmust be nmade with ofher school s at the sane
level within a district, due to the unique educationa
requi renments of the internmediate grade |evels.

Here, Frank Wight is the only internediate |evel school
inthe District. Thus, in analyzing "districtw de" practice,

the Association's argunent that the District had a past practice

The District argues that this schedul e change had no effect
on unit enployees generally, as only Frank Wight teachers were
affected and, thus, under NLRB precedent, the change in schedul es
did not violate the duty to bargain in good faith. However, as
stated, PERB precedent requires a finding of violation of this
duty when a change in policy has a generalized effect or
continui ng inpact upon the terns and conditions of enploynent.
(Gant Joint Union H gh School District, supra. PERB Decision
No. 196.)




of setting instructional mnutes at the internediate |evel (that
is, at Frank Wight alone) is consistent wwth Modesto. The
District argues that Frank Wight and Inperial are, in effect,
one school and, thus, a past practice of treating both schools

as one existed, so that no violation of the Act resulted fromthe
schedul e change. Although these schools share the sane canpus
and many of the sane facilities, they have different nanes,

alnost totally different certificated staffs and different bell
schedul es, all of which denonstrate that the District, in fact,
treated these schools as separate entities. The ALJ correctly
concl uded that an established practice regarding instructional

m nutes was changed by the District, wthout notice to the

Associ ation, in the 1988-89 school year. Notw thstanding this
initial determnation, further analysis of the District's actions

is required to determne if a violation of the Act occurred.

PERB | aw generally views the length of the instructional
day as a nmanagenent prerogative which is outside the scope of
representation. (Jefferson School District (1980) PERB Deci sion
No. 133.) Thus, enployers are generally free to alter the
i nstructional schedule w thout prior negotiation with enpl oyee
organi zati ons. However, when changes in the instructional day in

turn affect the length of the working day_or_existing duty-free

tinme, the subject is negotiable. Simlarly, to the extent
changes in preparation time affect the length of the enployees'

wor kday or existing duty-free tinme, that subject is negotiable.



(San _Mateo City_School District (1980) PERB Decision No. 129.9

Several PERB cases address the issue of what |evel of effect
on the workday or duty-free tinme nust be shown to establish a
viol ation of the Act.

The Board, in Eountain Valley Elenmentary_School District.
supra, PERB Decision No. 625, addressed a unilateral thirty- |
mnute increase in the instructional day at the first- and
second-grade |evels. One teacher testified she spent one and
one-half to two hours nore per day working outside the regul ar
school day than she had before the change. Another teacher
stated she worked forty mnutes to one hour nore outside the
wor kday after the change. The District's wtnesses admtted
that thirty additional instructional mnutes would necessitate
additional preparation tine. The Board found the evidence
denmonstrated an inpact on enpl oyees' "after-school duty-free
time and, thus, the unilateral schedule change violated the Act.

In Corning Union H gh School District (1984) PERB Deci sion

No. 399, the Board was faced with a situation in which the
District unilaterally increased the instructional day by
substituting a teaching period for a preparation period. A

busi ness teacher testified that, before elimnation of the

“Al t hough San Mateo was annulled by the Supreme Court

on remand in June 1984, PERB canme to the sane conclusion it
‘reached originally regarding the district's obligation to

negoti ate about instructional time and preparation tine.

(Heal dsburg_Uni on Hi gh_School District (1984) PERB Deci sion

No. 375; see also_Fountain Valley Elenentary School District
(1987) PERB Decision No. 625 and Victor Valley_ Union H gh School
District (1986) PERB Decision No. 565.)
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preparation period, he spent approximtely one hour per week

~after school hours engaged in preparétion. After the change,

he stated he spent approximately one hour each night doing

preparation work. Six other witnesses presented simlar specific

testinony regarding the effect of this schedul e change on their

wor kday. The Board concluded the District unlawfully altered

its past practice through this increase in instructional m nutes.
The District takes exception to the ALJ's finding that

Moreno_ Valley_ Unified School District (1982) PERB Deci sion

No. 206 is analogous to the present case. In Mreno, the

district elimnated five mnutes fromthe 50-m nute preparation
period at the beginning of the day previously available to
teachers of grades four through six. The Board found an i npact
on teachers' morkdéy to be apparent based on the evidence that
the district continued to require the sane |evel of preparation
as before the change.

Notwi thstanding any simlarities Mireno shares with the
present case, Mryreno appears to presune an effect on length
of workday or existing duty-free tine by a schedul e change of
this nature. This presunption is contrary to Board precedent in
this area and, in effect, it lifts any burden of proof fromthe

chargi ng party. (See Modesto City Schools (1983) PERB Deci sion

No. 291, p. 13.) Accordingly, we overrule Mireno insofar as it
fails to correctly apply this burden of proof.

The Association argues that this case is simlar to Victor

Valley_Union Hi gh School District., supra, PERB Decision No. 565.




Victor Valley involved an increase of ten mnutes per day in

~instructional tinme. Two teachers testified regarding inpact

of the schedul e change. One teacher stated she was required

to expend extra effort in the formof revising |esson plans.
Anot her teacher testified he was required to prepare progress
reports, grade papers and perform simlar chores outside the

wor kday as a result of the change. Also, a District wtness
admtted that the 6-hour and 25-m nute workday required sonme
wor k be conpleted during off-duty hours. In addition, fn Victor
Vall ey the Board found that a generalized, continuing inpact on
all teachers could be inferred fromthe testinony of the two

- witnesses. In this case, however, unlike Victor Valley, there

wer e inconclusive statements from several w tnesses which do not
support a determ nation of inpact on nonwork time.

The ALJ concluded that the increase in instructional
time had, at nost, a mnimal inpact on preparation tinme, which
i mpact could not be quantified with certainty. In apparent
contradi stinction to such finding, however, the ALJ concluded the
nunber of hours worked by the teachers was significantly affected
by the change. In support of this latter conclusion, he stated
the instructors found it necessary to schedule conferences with
parents and students before and after their workday and that one

instructor was forced to give up his duty-free lunch period.?

*The ALJ appeared to specifically discredit the testinony
of Rails which indicated that Rails gave up his lunch period
quite a bit nore in 1988-89 than in 1987-88 to counsel students.
However, the ALJ later relies on this testinony in support of his
concl usion that the schedul e change inpacted the workday. Because
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In further support of the above conclusion, the ALJ found
.the increase in instructional mnutes affected the instructors'
di scretionary or duty-free tine before and after classes and
during lunch periods. It was undisputed, according to the ALJ,
that, after the schedul e change, the teachers were required to
engage in nore instructional activities, with increased
di sciplinary problems, during tinme they otherw se woul d have used
for rest, student neetings or other discretionary activities.
Implicit inthis statement is the assunption that the periods
before and after the instructional day were duty-free in nature,
and that, by their reduction, a finding of inpact on existing
duty-free tine is necessitated.

The evidence does not support the ALJ's characterization of
t hese periods as duty-free. The District correctly argues t hat
only the lunch period was shown to be duty-free. Accordingly,
t he Associ ati on nust show the schedul e change had an inpact on
the length of the workday or on the existing duty-free period--
specifically, the lunch period.

W find the ALJ's ruling that the nunber of hours worked
by the enployees was significantly affected by the schedul e
change to al so be unsupported by the record. As noted above,
the ALJ erred in finding that, because of the change, Holtz was
forced to conduct student conferences before and after work

hours. Furthernore, only three witnesses who testified regarding

this testinony was discredited, it should not have been relied
upon as a basis for a finding, and we refrain fromdoing so
her ei n.
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i npact indicated the change had sone effect on the workday; the
testinony of one of those was Holtz, and the other testinony was
di scredited by the ALJ. I ndeed, no witness was able to estimate
the extra anount of off-duty tine expended, and one w tness
refused to state under oath that she felt she spent nore tine
outside the workday in preparation as a result of the change.
Lastly, the ALJ specifically discredited the testinony of two

wi tnesses, ® Judith Greeno and Rails, that indicated the increase
in instructional mnutes substantially i ncreased their of f-duty
preparation tine.

Al'l of these factors lead to the conclusion that the
Association failed in its burden, as a part of its prim facie
case, to show the schedul e change inpacted the [ength of the
t eachers'’ mn}kday or their existing duty-free tine. The ALJ,
inrefusing to award danmages in this action, found that none of
the Association's witnesses could give even a rough estimte as
to additional tine expended, and that nonetary damages in such
a case would be too speculative. The failure of evidence upon
which the ALJ relies in denying restitution danages, |ikew se
al so causes the prinma facie case to fail because there is sinply

i nsufficient evidence of inpact on nonwork tine. In Modesto City

School's. supra. PERB Decision No. 291, at page 13, the Board

reversed the decision of an ALJ who found a violation based on a
uni lateral elimnation of a preparation period, but who refused

to award | ost conpensation based on the violation. The Board

°See ante. footnote 5, page 11.
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determ ned the charging party failed to denonstrate that the
schedul e change in fact extended the workday and, thus, did not
nmeet its burden of proof. Here, the Association has simlarly
failed in this regard. Consequently, we reverse the ALJ's
proposed decision as it holds the District violated EERA section
3543.5(b) and (c) by unilaterally increasing instructiona
mnutes in the 1988-89 school year for certificated enpl oyees at
Frank Wight.’

| ORDER

Based on the foregoing, the Association's conplaint in Case

No. LA-CE-2795 is hereby DI SM SSED

Chai rperson Hesse and Menber Camilli joined in this Decision.

~'Because we find that no violation of the Act occurred, we
specifically do not address the appropriateness of the renedy in
t he proposed decision and the Association's exceptions relating
to it.
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